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Conflict of interest of directors: the issue is back on the agenda

With the entry into force of the new company law on January 1, 2023, Art. 717a of the Swiss Code of Obligations now provides that
members of  the board of  directors must disclose without delay any conflicts of  interest that could affect them in the performance of
their duties as directors.

This obligation is not new, but it was not expressly mentioned in the Code until now.

Naturally, there are situations where the conflict of interest is obvious.

One example is the situation where a director is both a member of the board of directors of the provider of a service that is given to a
company of which he is also a director.

There is, however, a common situation that can potentially create a conflict of interest situation.

This is the case where a director represents the interests of a shareholder.

As we know, directors are bound by a duty of care and loyalty to the company they administer. They must therefore put the interests of
the corporation ahead of those of the shareholders.

The shareholders, on the other hand, do not administer the corporation. They are not accountable to the corporation. They can compete
with it. Consequently, the situation of the director must be distinguished from that of the shareholder. While the director must act
loyally towards the company he administers, the shareholder may compete with it and think of his own interests before those of the
company of which he is the shareholder.

In my opinion, the situation that constitutes a conflict of interest in the most caricatural way is the one where the composition of the
board of directors exactly reflects that of the shareholders. For example, consider a company with two 50/50 shareholders who are also
on the board of directors. This company is perfectly ungovernable.

Each director will put his or her own interests ahead of those of the company. However, this situation also exists in the case of a
minority shareholder and a majority shareholder if this situation is reflected on the board of directors. According to the law, the director
representing the interests of the majority shareholder may not put the interests of the majority shareholder before those of the
company. He must therefore ensure that the interests of the company, and not those of the shareholder, are taken into account first
and foremost.

This is particularly the case with the entry into force of the new law, which we have already mentioned in other contributions, according
to which the majority shareholder must exercise his rights in a measured way in order to avoid any abuse of the majority.
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This  is  expressly  confirmed  by  Art.  652b  para.  4  of  the  new  Code  of  Obligations,  which  provides  that  no  one  may  be  favoured  or
disadvantaged by the determination of the issue price. Thus, if there are several options for increasing the capital, the option that is
least “harmful” to the minority shareholder must be chosen by the board of directors.

As can be seen, the conflict  of  interest situation as mentioned above can have a direct influence on the composition of  the board of
directors and on the governance of the company.

The shareholders should prefer independent directors who are able to take into account the interests of the company. If they are not
satisfied  with  the  administration  exercised,  they  can,  at  the  ordinary  general  meeting  or  even  at  a  general  meeting  convened in  an
extraordinary way, dismiss these directors. It is within this framework that they will exercise their control and will communicate their
decision and their opinion with regard to governance. They will thus avoid interfering in the administration of the company, thus
creating a conflict of interest situation contrary to the law.
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